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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Bell operating Company
Provision of Out-of-Region
Interstate, Interexchange
Services

CC Docket 96-21

DOCKET FILE copy OR1GINk
e

EXECUTIVE SUMMARY

INITIAL COMMENTS OF

THE PUBLIC UTILITIES COMMISSION OF OHIO

The following is a summary listing of recommendations the Public

utilities Commission (PUCO) sHbmits the Federal Communications

Commission should adopt in the above-captioned proceeding:

• Prior to classifying BOC affiliates as non­
dominant carriers, the gEneral separation require­
ments must be more specific and include structural
separation requirements. The PUCO recommends
specific additions to the FCC's existing require­
ments.

• It is premature to treat BOCs as nonregulated af­
filiates under the FCC's joint cost rules and af­
filiate transaction rules for exchange carrier ac­
counting purposes during this interim period, and
the PUCa does not support this proposal.

• BOCs which do not create separate affiliates, or
which fail to meet the proposed separation require­
ments recommended by the ?UCO, should be treated as
dominant carriers.
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• The PUCO supports the non-dominant treatment of out­
of-region, interstate, interexchange service for BOC
affiliates, similar to the regulatory treatment of
AT&T, if the FCC adopts the above PUCO recommend­
ations.

The PUCO submits that its recommended separation requirements and

regulation of a BOC affiliate for accounting purposes, will

prevent the individual states ratepayers from subsidizing BOC

out-of-region ventures; will effectively prevent a BOC from

gaining an unfair competitive advantage in the interstate,

interexchange market; and will ensure that a LEC's market power is

effectively separated from thf affiliate's power. Finally,

treating a BOC as dominant when it does not create a separate

affiliate, or fails to meet the proposed separation requirements

recommended by the PUCO, will prevent a BOC from gaining any

unfair competitive advantage, either through unreasonably dis-

criminatory practices or cross-subsidization that could arise

because of its ownership and control of local exchange facilities.
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Before the

In the Matter of

MARl31996
FEDERAL COMMUNICATIONS COMMISSION r::('r..... A" A'

washington, DC 20554 \'<-J '" ::L R00 11, r

Bell Operating Company
Provision of Out-of-Region
Interstate, Interexchange
Services

CC Docket 96-21

INITIAL COMMENTS OF

THE PUBLIC UTILITIES COMMISSION OF OHIO

The Public utilities Commission ot Ohio (PUCO) hereby submits its

initial comments pursuant to the Federal Communications

Commission's (FCC's) Notice ot Proposed Rulemaking (NOPR) in CC

Docket No. 96-21 (In the MatteL of Bell Operating Company

Provision of out-ot-Region Interstate, Interexchange Services).

Initial comments are due on or before March 13, 1996.

INTRODUCTION AND BACKGROUND

On February 14, 1996, the FCC released its NOPR in the

above-captioned proceeding. :n this proceeding, the FCC requests

public comment concerning whether the Bell Operating Companies

(BOCs) should be regulated as dominant or non-dominant carriers

with respect to the provision of out-of-region services. The
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FCC's NOPR tentatively concludes that, at least for now, if a BOC

creates a separate affiliate to provide out-of-region, interstate,

interexchange services (inclufing interLATA and intraLATA

services), and if the affiliate satisfies the conditions the

independent LECs are currently required to fulfill (which are set

forth in the Fifth Report and. Order in CC Docket 79-252), then the

affiliate will be classified (,S a non-dominant carrier.

To qualify for non-dominant st~tus, the FCC proposes that the

affiliate must: (1) maintain separate books of account; (2) not

jointly own transmission or s¥litching facilities with the BOC

local exchange company; and (3) obtain any BOC exchange telephone

company services at tariffed r.ates and conditions. In its

upcoming interexchange proceeding, the FCC intends to consider

whether it may be appropriate to modify or eliminate the

separation requirements in order for some or all LECs to qualify

for non-dominant treatment in the provision of out-of-region

interstate, interexchange services.

The FCC further seeks comment~ on whether a BOC affiliate

providing out-of-region, interstate, interexchange services should

be treated as a nonregulated affiliate for BOC accounting

purposes. Finally, the FCC tentatively concludes that if a Boe

directly or through an affiliate that fails to comply with these

separation requirements, provides out-of-region interstate,

interexchange services, those services will be regulated as

dominant carrier offerings.
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DISCUSSION (III. ANALYSIS, NOPR p. 5)

In its Report and Order relea£ed on October 23, 1995, the FCC

found that AT&T lacked market power in the interstate, domestic,

interexchange telecommunications services market, and granted

AT&T's motion for reclassification as a non-dominant carrier in

this market. In the Matter 0:: Motion of AT&T Corp. to be

Reclassified as a Non-Dominant Carrier, FCC 95-427. AT&T, as a

dominant carrier, was subject to price cap regulation and was

required to file tariffs on lt, 45, or 120 days' notice. Further,

as a dominant carrier, AT&T WbS required to obtain FCC approval in

advance to 1) construct a new line or extend a line; 2) to

acquire, lease or operate any line and 3) to discontinue, reduce

or impair service. As a non-cominant carrier, AT&T is free from

price regulation (under either price caps or rate-of-return

regulation), and may file tariffs on one day's notice, without

cost support, with a presumption of lawfulness. Non-dominant

carriers are automatically au1horized to extend service to any

domestic point and to construct, acquire, or operate any

transmission lines, as long as they obtain FCC approval for the

use of radio frequencies.

While not commenting on the FCC's conclusions in the AT&T docket,

the PUCO believes that it would be consistent to classify BOC

affiliates operating in the ovt-of-region, interstate,

interexchange market, similarly to AT&T if the FCC adopts the
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additional specific safeguard~ identified below. The puca submits

that non-dominant status shou~d not be granted to these Bac

affiliates unless the general separation requirements proposed by

the FCC are more specific. The PUCO's experience over the last

ten years of regulating Bac and other telephone company affiliates

has revealed that to achieve true separation between the LEC and

its affiliate, it has been necessary to order progressively more

specific separation requirements. The PUCO believes that the

general requirements as currently proposed by the Fce allow room

for interpretation by the aff~cted carriers, and may result in

certain advantages to the BOC affiliates which the competitors do

not have. Specifically, the puca asserts that, in order to

prevent the individual states ratepayers from subsidizing BOCs'

out-of-region ventures, additjJnal specific separation

requirements are necessary.

Therefore, the puca recommends that prior to classifying RBac

affiliates as non-dominant, the:,! affiliates be required to comply

with the following changes to !:he safeguards outlined in the FCC's

NOPR (recommended additions are underlined):

The FCC's first condition requires the affiliate to l'maintain

separate books of account." ~he PUCO submits that this condition

be expanded as follows: (1) the affilia.te must, "maintain

separate books of account, ane must satisfy its debts to the Bae
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in the same manner as available to other entities under like

conditions."

The FCC's second condition requires the affiliate to "not jointly

own transmission or switching facilities with the exchange

telephone company." The PUCO submits that this condition be

broadened as follows: (2) the affiliate must, "not jointly own

transmission or switching facilities with the exchange telephone

company, and shall not receive technical resources and equipment

from the BOC, unless such resources and equipment are also made

available to any unaffiliated provider of functionally similar

services or equipment under l:~ke conditions by the BOC."

The FCC's third condition requires the affiliate to: (3) "obtain

any exchange telephone company services at tariffed rates and

conditions." The PUCO agrees that as long as services are not

available outside of tariffed ~ates, this requirement is

sufficient. However, if services are also available outside of

tariffs, i.e. contracts, then the PUCO maintains that the third

condition be modified as follows: the affiliate must (3) "obtain

any exchange telephone company services at tariffed rates and

conditions; in those instances,where the affiliate requests

service pursuant to tariffs p~oviding for individual contract

pricing, the affiliate shall (btain those services at rates and

terms no more favorable than those available to any unaffiliated

provider of functionally similar services or equipment, and the
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contract must include all the material terms, be executed prior to

or simultaneously with the transaction, and be filed with the

FCC."

The PUCO further recommends that structural separation is

necessary for a BOC affiliate to qualify for non-dominant

treatment. The PUCO maintains that structural separation will

ensure against abuse of the r! lationship between the BOC and its

affiliate. Therefore, a fourth condition is recommended, as

follows: (4) The majority 01_ the affiliate's directors must not

also be directors or employees of the involved BOC. In addition,

the BOC must employ separate officers and personnel, and all

benefits which the affiliate and the involved BOC provide to their

respective employees must be accounted for and paid for by their

respective employers. The affiliate shall not receive from the

involved BOC any proprietary ipformation, other than that

information that is made avai:able at the same interval to any

unaffiliated provider of func1:ionally similar services or

equipment. II

The PUCO maintains that these additional safeguards will

effectively minimize the BOCs' ability to gain any unfair

competitive advantage in the Jllterstate. interexchange market,

ensure the effective separaticn of BOCs' and affiliates' market

power, and minimize the potential for cross subsidization of BOC

out-of-state ventures. Addit~onally, more specific requirements
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will ease the states' abilitif5 to monitor compliance with the

requirements. Therefore, the puca believes that a Bac affiliate

should be classified as non-dominant in the out-of-region

interstate, interexchange market only after these specific

requirements have been met.

Further, the puca does not support the FCC's proposal to treat

Bacs as nonregulated affiliat! s under the FCC's joint cost rules

and affiliate transaction rul(?s for exchange carrier accounting

purposes. The puca maintains that since the entrance of Bacs into

interexchange service is unchi,rted regulatory territory, there is

a need to have Bac accounting tegulated in order to monitor

whether accounting abuses OCC1.r.

In support of its conclusion, che puca cites the Joint

Federal/State Audit of the Ameritech Telephone aperating

Companies' ("AOCs") transactions with their affiliate, Ameritech

Services, Inc. ("ASI"). The joint audit team's objective was to

evaluate compliance with the rec's affiliate transaction rules,

and specifically, to determinE! whether ASI's costs were properly

identified and allocated to regulated and nonregulated accounts.

The audit team found that, in many cases, Ameritech did not

provide or could not produce ~ufficient documentation to allow a

determination of whether the (Jsts associated with ASI services

provided to the Aacs had been properly allocated between regulated

and nonregulated operations. In other cases, the audit team
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concluded that Ameritech had Ilot properly allocated such costs.

As a result, a Consent Decree was entered into by the FCC, the

PUCO, the Public Service Comm1ssion of Wisconsin, and the

Ameritech Operating Companies (Consent Decree Order, Released June

23, 1995, AAD 95-75). PursuaLt to the Consent Decree, the FCC and

the state commissions agreed to refrain from pursuing enforcement

actions against the AOCs, and Ameritech agreed to make serious and

substantial changes to ASI's documentation regarding affiliate

transactions accounting and reporting practices.

The PUCO believes that the findings of the joint audit team

support the PUCO's position tllat BOC affiliates should be

regulated for accounting purposes, at least during this interim

period. The PUCa maintains tl.at the individual states' regulated

ratepayers may end up subsidi~ing the BOCs' unregulated ventures,

and that treating BOCs as regrlated affiliates under the FCC's

joint cost rules and affiliate transaction rules for exchange

carrier accounting practices ~Jill ensure a means of monitoring

whether such abuses occur.

Finally, the PUCO agrees with the FCC that BOCs that do not create

separate affiliates or fail t<, meet the separation requirements

should be treated as dominant carriers to prevent a BOC from

gaining any unfair competitive advantage. either through

unreasonably discriminatory pi actices or cross-subsidization.
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CONCLUSION

While agreeing that BOC affiliates should be classified similarly

to AT&T for regulatory pUrpOSI!S, the PUCO recommends that, prior

to classifying affiliates as non-dominant carriers, the general

separation requirements proposed by the FCC must be more specific

and include structural separa1~ion. The PUCO submits that to

prevent the individual states' ratepayers from subsidizing BOC

out-of-region ventures, more specific separation requirements are

necessary. The PUCO's recommended additions will effectively

prevent a BOC from gaining any unfair competitive advantage in the

interstate, interexchange market, and will ensure that the LEC's

market power will be effectively separated from the affiliate's.

Further, the PUCa believes it is premature to treat BOCs as

nonregulated affiliates under the FCC's joint cost rules and

affiliate transaction rules for exchange carrier accounting

purposes during this interim period, and does not support this

proposal. The PUCO submits t~~t, unless a BOC affiliate is

regulated for accounting purposes, the individual states'

regulated ratepayers may end up subsidizing the BOCs' unregulated

ventures.

Finally, the PUCO agrees that BOCs which do not create separate

affiliates, or which fail to meet the proposed separation

requirements recommended by t}~ PUCO, should be treated as
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dominant carriers to prevent a BOC from gaining any unfair

competitive advantage, either through unreasonably discriminatory

practices or cross-subsidization that could arise because of its

ownership and control of local exchange facilities.

In closing, the PUCO wishes to thank the FCC for the opportunity

to file comments in this dock/,t.

Respectfully submitted,

The Public utilities
Commission of Ohio

By its Attorneys:

Betty Montgomery
Attorney General of Ohio
Duane Luckey, Section Chief

(Lt~··
Ann E. Henkener
Assistant Attorney General
Public Utilities Section
180 East Broad Street
Columbus, Ohio 43215-3793
(614)644-8539

Dated: March 12, 1996
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